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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2638 
R1N3209-AA07 

Executive  Agency  Ethics  Training 
Programs 

AGENCY:  Office  of  Government  Ethics. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Government 
Ethics  (OGE)  is  issuing  a  final  rule 
establishing  new  subpart  G  of  5  CFR 
part  2638.  This  subpart  requires 
executive  branch  departments  and 
agencies  to  maintain  a  program  of  ethics 
training  designed  to  ensure  that  all  of 
their  employees  are  aware  of  the 
Federal  conflict  of  interest  statutes  and 
the  principles  of  ethical  conduct.  The 
Office  of  Government  Ethics  is  issuing 
this  new  regulation  to  ensure  uniformity 
of  executive  branch  agency  ethics 
training  programs.  This  regulation  will 
require  agencies  to  provide  an  initial 
ethics  orientation  for  all  employees,  as 
well  as  to  provide  annual  ethics  training 
for  employees  occupying  certain 
sensitive  positions. 

EFFECTIVE  DATE:  May  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Stuart  Gilman  or  John  C.  Condray, 
Office  of  Government  Ethics,  telephone 
(202/FTS)  523-6757,  FAX  (202/FTS)  523- 
6325. 

SUPPLEMENTARY  INFORMATION: 

A.  Summary  of  Comment  Letters  and 
Rule  Changes  Ado{Red 

In  accordance  with  Section  361  of 
Executive  Order  12674  of  April  12, 1989 
(as  amended  by  Executive  Order  12731 
of  October  17, 1990),  and  consistent  with 
its  authority  under  ^  Ethics  in 
Government  Act  (as  amended),  the 
Office  of  Government  Ethics  first 
published  this  subpart  as  a  proposed 
rule  on  September  18. 1990  at  55  FR 
38335-38337,  and  invited  interested 
persons  to  file  comments  on  or  before 
November  17, 1990.  The  Office  of 
Government  Ethics  received  comments 
from  30  executive  branch  departments 
and  agencies,  an  organization  of  small 
agencies,  a  labor  union  representing 
Federal  employees,  and  a  private 
organization. 

After  a  careful  review  of  the  33  sets  of 
comments  received,  this  final  rule 
,  retains  the  basic  structure  of  the 
,  proposed  rule.  Executive  agencies  will 
be  required  to  provide  all  incoming 
employees  with  an  initial  ethics 
'  orientation.  Certain  employees  must 
receive  annual  ethics  training  beginning 
in  calendar  year  (CY)  1993.  Each 
I  executive  branch  agency  must  Hie  a 


written  plan  for  its  annual  ethics 
training  by  August  31  of  every  year,  with 
the  first  {>jim  (covering  CY  1993)  to  be 
filed  in  1992.  The  final  rule  contains 
modifications  made  in  response  to  a 
number  of  comments,  including  a 
deferral  of  the  requirement  to  begm 
initial  ethics  orientation  until  January  2, 
1993.  It  is  expected  that  before  that  date, 
the  new  executive  branch  standards  of 
ethical  conduct  regulations  (to  be  issued 
under  section  201(a}  of  Executive  Order 
12674  for  codification  at  part  2635  of  this 
Chapter)  will  be  published  by  OGE  as  a 
final  rule.  If  more  time  is  needed  for  the 
publication  of  the  final  ethical 
standards,  OGE  will  amend  section 
2638.703  of  this  rule  to  further  d^er  the 
requirement  for  ethics  orientation  so 
that  this  requirement  will  become 
effective  after  the  ethical  standards  are 
published. 

The  minimum  official  doty  time 
requirement  for  both  the  initial  ethics 
orientation  and  the  annual  ethics 
training  has  been  reduced  from  90 
minutes  to  one  hour.  The  final  regulation 
also  gives  agencies  greater  flexil^ty  in 
providing  annual  training  to  special 
Government  employees  and  to  officers 
of  the  uniformed  services  who  serve  on 
active  duty  for  30  or  fewer  consecutive 
days.  It  adds  a  definition  of  the  term 
‘‘qualified  individual”  for  training,  and 
drops  the  acknowledgement 
requirement  for  ethics  orientation 
contained  in  the  proposed  rule.  Other 
minor  dianges  have  been  made  to 
clarify  the  requirements  of  the 
regulation.  A  section  by  section  review 
of  the  significani  comments  submitted 
and  the  changes  made  to  the  regulation 
is  provided  below. 

1.  Section  2638.701  General 

One  coramenter  recommended  that 
OGE‘s  authority  to  (uder  corrective 
action  by  an  executive  agency  for  failure 
to  comply  with  the  training  requirements 
be  stated  in  the  regulation.  Because 
subpart  D  of  part  2638  already  alerts 
agencies  to  the  possible  consequences 
of  failure  to  meet  the  training 
requirements,  this  suggestion  was  not 
adopted.  One  agency  suggested  that  the 
regulation  be  revised  to  state  that 
training  must  be  made  accessible  to 
individuals  with  disabilities,  in 
accordance  with  29  U.S.C.  794(a)  and  29 
CFR  1613.764.  Because  agencies  ace 
already  required  by  statute  and 
regulation  to  provide  such  access, 
explicit  inclusion  of  this  requirennent  in 
the  regulation  would  be  redundaoL  The 
Department  of  Defense  requested  diat 
the  coverage  of  active  duty  members  of 
the  military  be  clearly  stated  in  the  final 
regulation.  Because  the  definition  of  the 
term  “employee”  in  Executive  Order 


12674  does  not  include  enlisted  members 
of  the  uniformed  services,  §  2638.701 
was  revised  to  indicate  that  the  term 
“employee,"  as  used  in  the  regulation, 
includes  officers  of  the  uniformed 
services.  The  coverage  of  special 
Government  employees  has  also  been 
noted  in  §  2638.701  of  the  final  rule. 

2.  Section  2638.702  Responsibilities  of 
the  Detignated  Agency  Ethics  Official: 
Review  by  the  Office  of  Government 
Ethics 

Four  commenters  indicated  that  there 
was  some  confusion  over  the  term 
“qualified  individual”  as  used  in 
{  2638.704(d)  of  the  proposed  rule.  A 
definjtkm  of  the  term  “qualified 
individii^'  was  placed  into  the  final 
regulation  at  {  2638.702(a)(2)  of  this 
si^art  to  make  it  clear  that  a  qualified 
indh'idual  is  a  person  with  sufficient 
knowledge  of  the  executive  branch 
etixcs  program  to  respond  to  routine 
employee  questions  likely  to  be  raised 
di^g  annual  training,  lliis  definition 
also  makes  it  clear  that  the  designated 
agascy  ethics  o^icial  (DAEO)  is 
responsible  for  determining  whether  an 
tiK^idual  is  so  qualified. 

Seven  commenters  addressed  the 
parsed  requirement  at  §  2638.702(a)(3) 
toat  each  DAEO  provide  OGE  by 
August  31  of  each  year  with  a  written 
plan  for  annual  ethics  training  for  the 
following  calendar  year.  One  suggested 
that  this  requirement  would  be 
redondmit  because  the  annual  ethics 
program  qjuestionnaire  that  OGE  obtains 
from  executive  agencies  collects  similar 
mformation.  Three  of  the  commenters 
obiected  to  the  requirement  that  the 
written  plan  include  an  estimate  of  the 
noinber  of  training  classes  to  be 
provided  and  an  estimate  of  the  average 
class  size.  These  commenters  felt  that, 
because  the  availability  of  facilities  is 
subject  to  change,  these  estimates  would 
serve  no  purpose.  The  Hnal  rule  retains 
the  requirement  for  submission  of  a 
written  training  plan.  The  OfHce  of 
Government  Ethics  feels  that  there  is  a 
benefit  in  requiring  agencies  to  prepare 
ethics  training  plans  in  advance.  Many 
agencies  already  engage  in  planning 
which  enables  them  to  assess  their 
needs  for  the  coming  year  and  to  reserve 
use  of  facilities.  Submission  of  agency 
plans  assists  OGE  in  meeting  its 
oversight  responsibilities.  It  provides 
OGE  with  the  means  to  ensure  initially 
Hiat  agency  plans  will  meet  the 
requirements  of  the  regulaticm;  it  also 
providea  a  template  to  use  in  auditing  an 
agency's  ediics  program.  The  Office  of 
Government  Ethics  recognizes  that 
drcumstaaces  may  force  some 
iterations  in  the  actual  execution  of  the 
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training  plan.  Thus,  a  good  faith  failure 
to  meet  a  projection  stated  in  a  written 
plan  will  not,  itself,  provide  a  basis  for 
criticism  of  an  agency’s  training 
program.  While  OGE  has  retained  the 
basic  requirement  for  submission  of  a 
written  plan  for  annual  ethics  training 
for  the  succeeding  calendar  year,  we 
have  revised  §  2638.702(a)(3)  to  specify 
that  the  first  such  plan  shall  be  filed  by 
August  31, 1992.  This  is  a  conforming 
change  necessitated  by  the  revision  to 
§  2638.704(a)  which,  as  discussed  below, 
will  require  annual  ethics  training 
beginning  in  1993. 

The  other  three  comments  concerning 
the  submission  of  a  training  plan  were 
comparatively  minor.  One  commenter 
felt  that  the  proposed  rule  was  unclear 
as  to  whether  the  Hrst  plan  was  due  in 
the  fiscal  or  calendar  year  in  which  the 
initial  ethics  orientation  is  flrst  required. 
Because  the  timing  of  the  written  plan 
for  annual  ethics  training  is  no  longer 
tied  to  the  timing  of  the  initial  ethics 
orientation,  this  concern  is  moot. 
Another  commenter  felt  that  requiring 
the  plan  to  be  submitted  each  year  in 
August  was  inadvisable  because  of  the 
number  of  employees  who  take 
vacations  at  that  time  of  year.  While 
recognizing  that  the  date  may  pose  some 
minor  inconvenience.  OGE  has  retained 
the  requirement  for  submission  of  the 
plan  each  August  to  allow  OGE 
adequate  time  to  communicate  any 
deficiencies  in  the  plan  to  the  agency 
and  still  permit  the  agency  to  adjust  the , 
plan  before  the  start  of  the  next 
calendar  year.  The  Hnal  commenter  on 
this  issue  stated  that  the  rule  as 
proposed  seemed  to  limit  the  type  of 
training  to  be  provided  to  “classes”  by 
requiring  an  estimate  of  the  number  of 
classes  to  be  provided.  This  language, 
which  has  not  been  changed,  is  not 
intended  to  limit  the  format  for  aimual 
ethics  training.  Insofar  as  the 
requirements  set  forth  in  S  2638.704  of 
this  subpart  are  met,  training  may  be 
provided  other  than  in  a  traditional 
classroom  setting,  as  through  individual 
use  of  video  recordings  or  interactive 
computer  programs. 

The  final  rule  also  adds  a  requirement 
at  §  2638.702(a)(3)(iii)  of  this  subpart  to 
provide  OGE  with  an  estimate  of  the 
1  '  number  of  special  Government 

f  i  employees  and  certain  officers  of  the 

'  I  uniformed  services  for  whom  annual 

ethics  training  will  be  provided  in 
I  accordance  with  new  paragraphs  (d)(2) 

\  (ii)  and  (iii)  of  §  2638.704  of  this  subpart. 
I  This  change  was  made  to  reflect  the 
I  changes  made  in  §  2638.704(d)(2). 


3.  Section  2638.703  Initial  Agency 
Ethics  Orientation 

All  of  the  comments  OGE  received 
concerning  the  initial  agency  ethics 
orientation  section  of  the  proposed 
regulation  favored  the  concept,  but 
suggested  various  changes  in  the 
requirements.  The  proposed  regulation 
would  have  required  each  executive 
agency  employee  to  be  provided  by  his 
or  her  agency  with  a  copy  of  subparts  A, 
B,  and  C  of  5  CFR  part  735,  or  of  part 
2635  of  this  chapter  and  any 
supplements  thereto  once  that  part  2635 
supersedes  the  specified  subparts  of 
part  735.  Four  commenters  believed  that 
requiring  distribution  of  portions  of  part 
735  that  are  soon  to  be  superseded 
would  not  be  a  productive  use  of  agency 
resources.  Five  commenters  indicated 
that  they  felt  that  the  proposed 
requirement  that  the  initial  ethics 
orientation  take  place  within  60  days  of 
the  effective  date  of  this  regulation 
would  allow  insufficient  time  for 
agencies  to  prepare  and  distribute  the 
required  materials  to  all  employees, 
particularly  for  agencies  with  many 
employees  serving  overseas.  In  response 
to  these  comments,  OGE  has  dropped 
the  requirement  that  employees  be 
provided  with  a  copy  of  subparts  A,  B, 
and  C  of  5  CFR  pari  735.  We  have  also 
amended  §  2638.703(a)  of  this  subpari  to 
require  initial  ethics  orientation  on  or 
before  January  2, 1993,  which  is  after  the 
expected  publication  date  of  the  new 
standards  of  ethical  conduct  as  a  final 
rule  at  5  CFR  pari  2635.  New  employees 
who  enter  on  duty  with  their  agencies 
on  or  after  May  7, 1992,  are  to  be 
provided  ethics  orientation  within  90 
days  of  their  entrance  on  duty,  or  on  or 
before  January  2, 1993,  whichever  is 
later. 

The  proposed  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  were  published  by  OGE  for 
comment  on  July  23, 1991.  56  FR  33778- 
33815  (July  23. 1991).  When  that 
regulation  becomes  a  final  rule,  it  will 
replace  subparis  A,  B,  and  C  of  5  CFR 
pari  735  (except  for  5  CFR  735.106)  and 
the  agency  regulations  promulgated 
thereunder.  However,  until  the  new 
ethical  standards  are  published  as  a 
final  rule,  a  final  regulation  such  as  this 
training  regulation  cannot  cross- 
reference  ^em  under  the  procedures  of 
the  Office  of  the  Federal  Register.  The 
Office  of  Government  Ethics  decided  to 
publish  this  regulation  in  final  before  the 
new  ethical  standards  are  published  as 
a  final  rule  in  order  to  allow  agencies  as 
much  time  as  possible  to  plan  their 
training  programs.  When  the  new  ethical 
standards  are  published  in  the  Federal 
Register  as  a  final  rule,  OGE  will  amend 


S  2638.703  (a)  and  (b)  of  this  rule  to 
include  the  new  standards  among  the 
orientation  materials  that  must  be  made 
available  to  all  executive  branch 
employees.  At  that  time,  §  2638.704(c)  of 
this  rule  will  also  be  amended  to  include 
the  new  standards  as  pari  of  the 
minimum  requirements  for  annual  ethics 
training.  The  new  standards  will  be 
critical  to  ethics  orientation  and 
training.  Because  the  new  standards  of 
ethical  conduct  will  be  such  a  major 
focus  of  the  initial  ethics  orientation, 
agencies  should  not  implement  ethics 
orientation  until  after  the  new  standards 
are  published  as  a  final  rule  and  this 
training  regulation  is  amended  so  that 
the  new  standards  can  be  included 
among  the  ethics  materials  distributed. 

Three  of  those  commenting  pointed 
out  that  their  agencies  had  already 
established  an  ethics  training  program 
for  all  incoming  employees,  l^ese 
commenters  felt  that  the  regulation 
should  be  changed  to  exempt  those 
agencies  that  already  provided  such 
training.  Because  §  2638.703(a)  has  been 
amended  so  that  the  initial  ethics 
orientation  will  not  be  required  until 
after  the  new  standards  of  ethical 
conduct  regulation  has  been  published 
as  a  final  rule,  and  because  section 
301(b)  of  Executive  Order  12674  requires 
agencies  to  ensure  that  all  employees 
review  the  Executive  order  and  the  new 
standards  of  conduct  regulation,  OGE 
did  not  adopt  this  particular 
recommendation. 

Two  commenters  felt  that  the 
proposed  requirement  for  distribution  of 
written  materials  as  the  means  to 
accomplish  the  initial  agency  ethics 
orientation  was  not  the  best  way  to 
ensure  employee  understanding  of  the 
standards  of  ethical  conduct  Both 
suggested  that  initial  orientation  be 
provided  verbally.  The  Office  of 
Government  Ethics  agrees  that  a  course 
or  some  kind  of  verbal  or  interactive 
training  may  be  preferable  to  merely 
distributing  written  materials,  and 
encourages  agencies  to  develop  such 
training  for  their  new  employees 
whenever  feasible.  In  light  of  limited 
agency  resources,  however,  OGE 
believes  that  requiring  initial  ethics 
orientation  to  be  presented  verbally 
would  not  be  realistic.  In  a  similar  vein, 
one  commenter  requested  that  the 
regulation  be  amended  to  extend  the 
time  requirement  for  the  initial 
orientation  for  new  employees  from  60 
to  90  days  after  entrance  on  duty  with 
the  Government  to  allow  agencies  to 
conduct  training  classes  on  a  quarterly 
basis.  While  OGE  does  not  consider  that 
the  proposed  requirement  for 
distribution  of  materials  within  60  days 
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from  the  date  an  employee  enters  on 
duty  would  have  been  burdensome,  the 
suggestion  was  adopted  to  encourage 
agencies  that  wish  to  provide  training 
courses. 

Nine  commenters  felt  that  the  initial 
ethics  orientation  would  be  more 
effective  if  agencies  were  allowed  to 
substitute  a  “plain  language"  pamphlet 
or  similar  documents  for  the  materials 
required  under  §  2638.703(a)  of  this 
subpart.  Many  of  these  commenters 
cited  the  OGE  publication  “How  to  Keep 
Out  of  Trouble"  as  a  model  of  what  such 
a  document  would  look  like.  The 
requirement  stated  in  the  proposed  rule 
has  been  retained  to  comply  with 
section  301(b)  of  Executive  Order  12674, 
which  contains  a  speciHc  requirement 
for  agencies  to  ensure  review  by  all 
employees  of  the  Executive  order  and 
any  regulations  promulgated  thereunder. 
This  does  not  preclude  agencies  from 
developing  supplementary  materials, 
including  synopses,  to  assist  employees 
in  relating  the  standards  to  agency- 
specific  situations.  The  Office  of 
C^vemment  Ethics  is  currently 
preparing  a  successor  to  “How  to  Keep 
Out  of  Trouble"  that  may  prove  useful 
for  providing  employees  with  a  general 
overview  of  ethical  standards.  However, 
review  of  supplementary  materials  will 
not  of  itself  meet  the  requirement  for 
employees’  review  of  the  Executive 
order  and  regulations  issued  thereunder. 
A  new  §  2638.703(c)  has  been  added  to 
the  final  rule  to  clarify  that,  if  the 
material  is  provided  to  the  employee  for 
the  required  amount  of  ofHcial  duty  time 
for  the  purpose  of  review,  agencies  may 
satisfy  the  requirement  to  provide  the 
material  specified  in  §  2638.703(a)(1)  by 
retaining  copies  of  those  documents  in 
the  employee's  immediate  o^ce  for  use 
by  several  employees. 

The  proposed  regulation  would  have 
required  agencies  to  provide  one  and 
one  half  hours  of  ofHcial  duty  time  for 
each  employee  to  review  the  written 
materials  distributed,  with  a  provision 
for  reducing  the  90  minute  period  by  the 
time  an  employee  spends  in  an  initial 
training  course  provided  by  the  agency. 
Ten  commenters  suggested  that  90 
minutes  is  too  long.  Most  of  these 
commenters  felt  that  the  time 
requirement  should  be  reduced  to  either 
45  mintues  or  an  hour,  the  rest  felt  that 
the  requirement  should  be  deleted 
entirely  to  allow  the  DAEO  full 
flexibility  in  administering  the 
regulation.  The  Office  of  Personnel 
Management  suggested  that,  for  ease  of 
administration,  the  time  requirement  be 
rounded  off  to  one  hour.  After  careful 
consideration,  OGE  has  reduced  the 
minimum  official  duty  time  requirement 


for  initial  ethics  orientation  to  one  hour 
to  provide  agencies  with  more  flexibility 
in  their  administration  of  the  initial 
orientation.  The  Office  of  Government 
Ethics  believes  that  retaining  a  minimum 
time  requirement  will  best  ensure  that 
each  executive  branch  employee 
receives  sufficient  time  on  the  job  to 
become  familiar  with  the  ethics 
materials.  It  should  be  emphasized  that 
this  time  requirement  is  a  minimum 
figure;  agencies  are  encouraged  to 
provide  additional  training  beyond  the 
one  hour  minimum. 

One  who  commented  on  the  time 
requirement  suggested  that  agencies  be 
allowed  to  adjust  the  time  provided  for 
the  review  of  materials  by  the  amount  of 
time  an  employee  spends  in  initial 
orientation  training  provided  by  OGE  or 
the  White  House  Office  as  well  as  by 
the  agency.  This  recommendation  has 
been  adopted  in  the  final  regulation  in 
§  2638.703(a)(3)  of  this  subpart. 

The  proposed  rule  would  have 
required  each  employee,  after  receiving 
initial  ethics  orientation,  to  provide  a 
written  acknowledgement  that  he  or  she 
had  received  the  materials  and  had  been 
provided  the  required  amount  of  duty 
time  to  review  them.  As  an  alternative, 
an  agency  official  could  have  certified 
that  the  materials  and  the  appropriate 
amount  of  time  had  been  provided  to  the 
employee.  These  acknowledgements 
and  certifications  would  then  have 
become  part  of  the  employee's  Official 
Personnel  Folder.  Ten  commenters 
addressed  this  proposed  requirement. 
Three  recommended  various  steps  to 
improve  the  proposed  system  or  ease 
the  burden  on  the  agencies;  seven 
advocated  that  the  final  rule  delete  this 
requirement  entirely.  The  seven 
commenters  who  recommended  deletion 
all  stated  that  the  acquisition,  tracking 
and  oversight  of  the  resulting 
acknowledgements  and  certifications 
would  be  administratively  burdensome 
and  would  add  little  to  the  employees' 
understanding  of  the  materials  provided. 
In  addition,  many  of  these  commenters 
stated  that  the  proposed  requirement 
could  actually  be  counterproductive  by 
misplacing  the  emphasis  of  the 
orientation  and  focusing  scarce  agency 
resources  upon  fulfilling  a  paperwork 
requirement  rather  than  upon  training 
agency  employees  on  the  rules  and 
regulations  governing  their  conduct. 
These  commenters  felt  that  such  an 
emphasis  trivialized  the  ethics  program. 
Based  on  these  comments,  OGE  has 
deleted  the  proposed 
acknowledgement/ certification 
requirement.  Nevertheless,  OGE  expects 
agencies  to  adopt  appropriate  means  to 


ensure  that  each  employee  receives  the 
required  orientation. 

Section  2638. 704  Annual  Agency  Ethics 
Training 

Twenty-five  of  the  commenters 
addressed  the  annual  ethics  training 
requirement  contained  in  the  proposed 
regulation.  Only  two  of  these 
commenters  questioned  the  basic 
requirement  for  annual  training;  the 
remainder  addressed  individual  aspects 
of  the  annual  ethics  training 
requirement.  As  for  the  two  comments 
questioning  the  need  for  annual  ethics 
training,  we  note  that  section  301(c)  of 
Executive  Order  12674  requires 
executive  agencies  to  coordinate  with 
OGE  in  developing  annual  agency  ethics 
training  plans,  and  further  states  that 
such  training  shall  include  mandatory 
annual  briefings  for  certain  covered 
employees.  Furthermore,  the  language  of 
the  rule  in  §  2638.704(b)  of  this  subpart, 
concerning  who  is  a  covered  employee, 
is  derived  almost  word  for  word  from 
Executive  Order  12674.  For  the  reasons 
noted  above  with  respect  to  the  future 
standards  of  ethical  conduct  regulations, 
OGE  has  dropped,  for  the  time  being,  the 
reference  in  §  2638.704(b)(4)  of  this  rule 
to  OGE’s  future  executive  branch 
confidential  financial  disclosure 
regulation  (the  current  system  under  5 
CFR  part  735,  subpart  D,  is  still 
referenced).  Once  the  future  confidential 
regulation  is  published  in  the  Federal 
Register  and  becomes  effective,  OGE 
will  amend  §  2638.704(b)(4)  of  this  rule 
to  refer  to  the  new  regulation,  which  will 
supersede  the  current  one  on 
confidential  disclosure. 

The  most  frequent  comment  about 
annual  training  concerned  the  proposed 
requirement  that  one  and  one  half  hours 
of  official  duty  time  be  set  aside  for  it. 
Nine  commenters  felt  that  this 
requirement  should  be  deleted  entirely, 
with  the  amount  of  time  spent  on  annual 
training  left  to  the  discretion  of  the 
DAEO.  Seven  other  commentators  felt 
that,  although  a  minimum  time 
requirement  should  be  retained,  it 
should  be  reduced  to  one  hour.  Section 
2638.704(a)  of  the  final  regulation  adopts 
a  one  hour  minimum  time  requirement 
for  annual  ethics  training.  The  Office  of 
Government  Ethics  reduced  the 
minimum  time  requirement  in  order  to 
provide  agencies  more  flexibility  in 
establishing  their  annual  training  plans 
while  still  providing  time  for  covered 
employees  to  review  applicable 
standards  and  to  focus  on  their  ethical 
responsibilities.  The  one  hour  minimum 
time  requirement  also  parallels  the  one 
hour  minimum  time  requirement  for  the 
initial  ethics  orientation  at 
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§  2638.703(a)(3)  of  this  subpart.  As  noted 
in  the  explanation  of  the  one  hour 
minimum  for  the  initial  ethics 
orientation,  this  time  requirement  is  a 
minimum  figure;  agencies  are 
encouraged  to  provide  additional  annual 
training  beyond  the  one  hour  minimum. 

Six  commenters  addressed  the 
content  requirements  contained  in 
§  2638.704(c)  of  the  proposed  regulation. 
Of  these,  four  indicated  their  concern 
with  the  requirement  that  annual 
training  courses,  at  a  minimum,  review 
employees’  responsibilities  under  the 
standards  of  conduct.  Each  of  these 
commenters  was  concerned  that  this 
requirement  would  lead  to  a  repetition 
each  year  of  material  that  is  already 
familiar  to  the  employees  participating 
in  the  training.  They  suggested  that  the 
regulation  should  allow  agencies  to  vary 
their  programs  every  year  to  hold  the 
attention  and  interest  of  those  taking  the 
course.  This  would  also  allow  agencies 
to  accentuate  training  in  areas  where 
there  may  have  been  changes  in  the  law, 
or  where  particular  problems  may  have 
developed. 

These  commenters  seem  to  have 
misunderstood  the  nature  of  this 
requirement.  Executive  Order  12874  and 
the  regulations  governing  ethical 
conduct  in  accordance  with  it  contain 
the  fundamental  ethics  rules  that  apply 
to  employees  who  will  be  receiving 
annual  ethics  training.  They  are  the 
starting  point  for  all  annual  ethics 
training.  Their  importance  is  reflected  in 
the  Executive  order  itself,  which 
requires  ethics  training  to  “include 
mandatory  annual  briefings  on  ethics 
and  standards  of  conduct."  This  is  not 
the  sum  total  of  the  content  of  annual 
training,  and  does  not  mean  that  annual 
training  must  include  rote  repetition, 
year  after  year,  of  the  same  information. 
The  Office  of  Government  Ethics 
expects  that  the  flrst  sessions  of  annual 
training  will  focus  on  the  Executive 
order  and  the  new  standards  of  ethical 
conduct  regulations  (once  these 
regulations  are  published  as  a  final 
rule).  In  the  unlikely  event  that  the  new 
standards  of  ethical  conduct  regulations 
have  not  been  issued  as  a  bnal  rule 
before  the  initial  annual  ethics  training 
takes  place  (in  calendar  year  1993),  then 
OGE  would  expect  that  agencies  would 
focus  the  training  on  the  standards  of 
conduct  that  govern  their  employees. 
After  the  first  session,  however,  a  brief 
overview  of  the  basic  principles  and 
standards  of  ethical  conduct  will  serve 
to  remind  employees  of  their  obligations 
under  applicable  laws  and  regulations. 
This  type  of  aimual  review,  given  to 
employees  who  are  already  familiar 
With  the  restrictions,  could  be 


accomplished  in  10  to  15  minutes.  The 
content  of  the  rest  of  the  annual  training 
is  entirely  at  agency  discretion.  This 
should  allow  agencies  to  vary  their 
approach  from  year  to  year  to  keep  the 
program  fresh  and  to  best  meet  the 
needs  of  their  employees.  However,  the 
basic  obligations  under  the  Executive 
order  and  the  future  standards  of  ethical 
conduct  regulation  (together  with  any 
agency  supplemental  regulation)  should 
still  be  emphasized,  and  those  taking  the 
annual  training  for  the  first  time  should 
be  fully  briefed  thereon. 

One  commenter  suggested  that  annual 
ethics  training  should  include  instruction 
covering  the  restrictions  imposed  under 
the  Office  of  Federal  Procurement  Policy 
Act,  as  amended  (41  U.S.C.  423).  The 
Office  of  Government  Ethics  did  not 
adopt  this  suggestion  in  the  final  rule. 
Training  regarding  the  procurement 
integrity  restrictions  would  primarily 
benefit  procurement  officials,  for  whom 
such  training  is  separately  mandated  by 
41  U.S.C.  423(1).  While  it  would  be 
appropriate  to  include  a  review  of  these 
restrictions  as  a  portion  of  the  annual 
training  provided  to  employees  who  are 
likely  to  become  procurement  o^cials,  it 
would  be  an  inappropriate  use  of  the 
limited  time  set  aside  for  their  annual 
ethics  training  to  require  other 
employees  to  review  restrictions  that, 
for  the  most  part,  are  not  directly 
applicable  to  them. 

Under  §  2638.704(d)  of  both  the 
proposed  and  final  regulation,  the 
general  requirement  is  that  the  annual 
training  course  is  to  be  presented 
verbally,  either  in  person  or  by  recorded 
means.  Four  commenters  indicated  their 
belief  that  the  requirement  that  the 
training  generally  be  presented 
“verbally"  constitutes  a  misreading  of 
Executive  Order  12674,  which  requires 
annual  “briefings"  on  ethics  and  the 
standards  of  conduct.  These 
commenters  took  the  position  that  the 
term  “brieHiigs”  could  be  read  to  include 
written  materials.  While  a  broader 
dehnition  of  “brieHng"  would  have  been 
possible,  after  careful  consideration 
OGE  has  retained  the  general 
requirement  that  the  training  be 
presented  verbally  as  the  best  way  to 
provide  agency  employees  with  an 
understanding  and  awareness  of  the 
standards  of  ethical  conduct.  Written 
briefings  on  ethics,  without  more,  are 
unlikely  to  provide  covered  employees 
with  the  necessary  understanding  and 
retention  of  the  Government  ethics 
restrictions  applicable  to  them.  By 
requiring  that  the  training  normally  be 
verbal  while  allowing  this  requirement 
to  be  met  by  recorded  means  as  well  as 
through  traditional  classroom-style 


presentations,  OGE  is  attempting  to 
provide  for  annual  training  in  a  way  that 
will  stress  the  importance  of  the 
executive  branch  ethics  program,  while 
still  giving  agencies  flexibility  in 
meeting  the  annual  training  requirement. 

Five  commenters  expressed  concern 
over  the  general  requirement  that  a 
qualified  individual  be  present  during 
and  after  the  verbal  brieHng  to  answer 
questions.  Three  of  these  commenters 
stressed  the  burden  that  this 
requirement  would  impose  on  smaller 
agencies.  Another  commenter  felt  that 
requiring  a  qualiHed  individual  to  be 
present  was  not  feasible  given  limited 
agency  resources.  While  recognizing 
that  the  regulation  will  require  the 
investment  of  additional  agency 
resources  for  ethics  training,  OGE 
concluded  that  the  presence  of  an 
individual  qualified  to  answer  questions 
at  the  presentation  was  the  best  way  to 
address  employee  questions  and 
concerns  raised  by  the  training.  Section 
2638.704(d)(2)  of  this  subpart  provides 
for  exceptions,  in  appropriate  cases,  to 
the  general  requirement  that  a  qualified 
individual  be  present  and  that  the 
training  be  verbal.  The  first  of  these 
exceptions,  at  $  2638.704(d)(2)(i), 
provides  that  annual  ethics  training  may 
be  provided  to  a  covered  employee 
without  the  presence  of  a  qualified 
individual  where  a  designated  agency 
ethics  official  or  his  or  her  designee, 
makes  a  written  determination  that 
circumstances  make  it  impractical  to 
provide  training  in  accordance  with  the 
general  requirements.  This  exception  is 
meant  to  be  interpreted  narrowly;  mere 
administrative  inconvenience  or  cost  to 
an  agency,  standing  alone,  will  not 
justify  a  determination  under 
§  2638.704(d)(2)(i).  The  Office  of 
Government  Ethics  notes  that  in 
accordance  with  9  2838.702(a)(3)(ii), 
agencies  must  include  an  estimate  of  the 
number  of  agency  employees  that  will 
receive  annual  ethics  training  under  this 
section,  as  well  as  a  written  description 
for  allowing  an  exception,  as  part  of  the 
agency's  written  plan  for  annual  ethics 
training  to  be  furnished  to  OGE 
annually. 

Another  commenter  expressed 
concern  over  the  difficulty  in  providing 
qualified  individuals  for  overseas 
training,  and  suggested  that  OGE  should 
amend  the  final  rule  to  allow  agencies  to 
pool  their  resources  in  remote  or 
overseas  locations  in  order  to  meet  the 
annual  training  requirement.  This  would 
be  allowable  since  under 
9  2638.702(a)(2)(v)  of  this  subpart  a 
“qualified  individual"  may  be  someone 
oAer  than  an  employee  of  the  agency 
whose  employees  are  receiving  training. 
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One  commenter  requested  that  OGE 
provide  trainers  in  field  locations  for 
agencies  to  use  as  advisors  and  resource 
people  for  their  training  sessions.  The 
Office  of  Government  ethics  currently 
provides  periodic  regional  ethics 
training  for  ethics  practitioners  in  cities 
in  the  various  Federal  regions  as  well  as 
in  Washington,  DC.  and  expects  to 
continue  to  do  so. 

In  addition  to  the  above  changes,  the 
final  rule  changes  the  effective  date  of 
the  requirement  to  begin  annual  ethics 
training.  Whereas  the  proposed  rule 
would  have  required  annual  ethics 
training  to  begin  in  the  first  calendar 
year  after  the  flrst  initial  agency  ethics 
orientation  required  by  §  2638.703  had 
been  given,  §  2638.704(a)  of  this  subpart 
now  specifies  that  annual  ethics  training 
will  begin  in  1993.  This  change  is 
necessitated,  in  part  by  the  delay  of 
initial  agency  ethics  orientation  until 
after  the  publication  date  of  the  new 
standards  of  ethical  conduct  as  a  final 
rule  at  5  CFR  part  2635.  As  noted  above, 
OGE  expects  to  issue  a  final  ethical 
standards  rule  in  the  near  future.  For 
this  reason,  the  initial  ethics  orientation 
is  to  take  place  on  or  before  January  2, 
1993.  So  that  the  requirement  for  aimual 
ethics  training  will  not  be  unduly 
delayed,  we  have  speciHed  that  annual 
ethics  training  will  begin  in  1993.  In  the 
likely  event  that  the  effective  date  of  the 
initial  ethics  orientation  requirement  is 
deferred  until  after  annual  ethics 
training  has  been  given,  S  2638.703(a)(3] 
of  this  subpart  provides  that  sudi 
annual  training  will  meet  the 
requirement  of  that  section  to  provide 
one  hour  of  duty  time  for  employees  to 
review  the  initial  orientation  materials. 

B.  Matters  of  Regulatory  Procedure 

Executive  Order  12291 

As  Director  of  the  O^ice  of 
Government  Ethics,  I  have  determined 
that  this  is  not  a  major  rule  as  defined 
under  section  l(b]  of  Executive  Order 
12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  1  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  Impact  on  a 
substantial  number  of  small  entities 
because  it  will  effect  only  Federal 
executive  branch  agencies  and 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (5 
U.S.C.  chapter  35)  does  not  apply  to  this 
regulation  because  it  does  not  contain 
information  collection  requirements  that 


require  the  approval  of  the  Office  of 
Management  and  Budget  thereunder. 

List  of  Subjects  in  5  CFR  Part  2638 

Administrative  practice  and 
procedure.  Conflict  of  interests. 
Government  employees.  Reporting  and 
recordkeeping  requirements. 

Approved:  March  18, 1992. 

Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  part 
2638  of  subchapter  B  of  chapter  XVI  of 
title  5  of  the  Code  of  Federal  Regulations 
as  follows: 

PART  2638— [AMENDED] 

1.  The  authority  citation  for  5  CFR 
part  2638  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978):  E.0. 12674,  54  FR 
15159,  3  CFR,  1989  Comp.,  p.  215,  as  modiRed 
by  E.0. 12731,  55  FR  42547,  3  CFR.  1990 
Comp.,  p.  306. 

2.  A  new  subpart  G  of  part  2638  is 
added  to  read  as  follows: 

Subpart  G— Executive  Agency  Ethics 
Training  Programs 

2638.701  Executive  agency  ethics  training 
programs;  generally. 

2638.702  Responsibilities  of  the  designated 
agency  ethics  official;  review  by  the 
Office  of  Government  Ethics. 

2638.703  Initial  agency  ethics  orientation. 

2638.704  Annual  agency  ethics  training. 

Subpart  G— Executive  Agency  Ethics 
Training  Programs 

§  2638.701  Executive  agency  ethics 
training  programs;  generally. 

Each  executive  branch  agency  shall 
maintain  a  program  of  ethics  training 
designed  to  ensure  that  all  of  its 
employees  are  aware  of  the  Federal 
conflict  of  interest  statutes  and 
principles  of  ethical  conduct  As  a 
minimum,  each  agency  program  shall 
consist  of  initial  ethics  orientation 
required  by  §  2638.703  of  this  subpart 
and  annual  ethics  training  requir^  by 
§  2638.704  of  this  subpart.  For  purposes 
of  this  subpart,  the  term  “employee" 
shall  include  special  Government 
employees  (as  defined  in  18  U.S.C. 
202(a))  and  officers  of  the  uniformed 
services. 

§2638.702  ResponsibimiM  of  the 
designated  agency  ethics  official;  review  by 
the  Office  of  Government  Ethics. 

(a)  It  shall  be  the  responsibility  of  the 
designated  agency  ethics  official  of  each 
executive  agency  or  his  or  her  designee 


to  make  any  written  determinations 
provided  for  in  this  subpart  and  to: 

(1)  Direct  the  agency  ethics  training 
program  to  ensure  that  it  meets  the 
requirements  of  E.0. 12674  (as  modified 
by  E.0. 12731)  and  of  this  subpart  and 
that  the  course  content  is  legally  correct; 

(2)  Ensure  the  availability  of  qualified 
individuals  to  provide  the  annual 
training  required  by  §  2638.704  of  this 
subpart.  For  the  purposes  of  this 
subpart,  the  following  shall  be 
considered  qualified  individuals: 

(i)  The  designated  agency  ethics 
official  described  in  §  2638.201; 

(ii)  The  alternate  agency  ethics  official 
described  in  §  2638.202(b); 

(iii)  A  deputy  ethics  official  described 
in  §  2638.204; 

(iv)  Any  employee  of  the  Office  of 
Government  Ethics  whose  services  are 
made  available  by  the  Office  of 
Government  Ethics:  and 

(v)  An  individual  determined  by  the 
designated  agency  ethics  official  or  his 
or  her  designee  to  possess  sufficient 
familiarity  with  the  conflict  of  interest 
statutes  and  standards  of  ethical 
conduct  regulations  applicable  to 
agency  employees  to  respond  to  routine 
questions  raised  during  training:  and 

(3)  Furnish  to  the  Office  of 
Government  Ethics  by  August  31  of  each 
year  a  written  plan  for  annual  ethics 
training  by  the  agency  for  the  following 
calendar  year.  The  first  written  plan  for 
annual  ethics  training  for  calendar  year 
1993  shall  be  submitted  by  August  31, 
1992.  Each  training  plan  shall  include: 

(i)  An  estimate  of  the  total  number  of 
agency  employees  described  in 

§  2638.704(b)  of  this  subpart  who  must 
be  provided  annual  ethics  training; 

(ii)  An  estimate  of  the  number  of 
agency  employees  to  whom  the  annual 
ethics  training  course  will  be  presented 
without  the  presence  of  a  qualified 
individual  under  the  exception  provided 
at  §  2638.704(d)(2)(i)  of  this  subpart, 
together  with  a  written  description  of 
the  basis  for  allowing  an  exception; 

(iii)  Estimates  of  the  number  of  special 
Government  employees  and  the  number 
of  officers  in  the  uniformed  services  to 
whom  the  annual  ethics  training  course 
will  be  presented  without  the  presence  - 
of  a  qualified  individual  under  the 
exceptions  provided  at  §  2638.704  (d)(2) 
(ii)  and  (iii)  of  this  subpart; 

(iv)  An  estimate  of  the  number  of 
training  classes  to  be  provided  during 
the  calendar  year; 

(v)  An  estimate  of  the  average  class 
size;  and 

(vi)  Any  other  information  that  the 
designated  agency  ethics  official 
believes  will  facilitate  CX}E's  review  of 
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the  agency's  planned  program  of  ethics 
training. 

(b)  Each  agency's  annual  ethics 
training  plan  will  be  reviewed  by  the 
Office  of  Government  Ethics  and  any 
deficiencies  shall  be  communicated  in 
writing  to  the  designated  agency  ethics 
official  concerned  by  November  15  of 
each  year,  or  75  days  after  receipt  of  the 
agency  plan,  whichever  occurs  later. 

§  2638.703  Initial  agency  ethics 
orientation. 

(a)  Each  agency  employee  shall,  on  or 
before  January  2, 1993,  be  provided: 

(1)  A  copy  of  part  I  of  Executive  Order 
12674,  Principles  of  Ethical  Conduct  for 
Government  Officers  and  Employees, 
dated  April  12, 1989,  as  amended  by 
E.0. 12731,  3  CFR,  1990  Comp.,  p.  306; 

(2)  The  names,  titles,  office  addresses, 
and  telephone  numbers  of  the 
designated  agency  ethics  official  and 
other  agency  ethics  officials  available  to 
answer  questions  regarding  the 
employee’s  ethical  responsibilities;  and 

(3)  A  minimum  of  one  hour  of  offlcial 
duty  time  for  the  purpose  of  permitting 
the  employee  to  review  the  written 
materials  furnished  pursuant  to  this 
section.  Where,  within  the  period 
specified,  the  agency  provides  an  ethics 
training  course  during  official  duty  time, 
including  annual  ethics  training 
provided  in  accordance  with  §  2636.704 
of  this  subpart,  or  a  new  entrant 
receives  ethics  training  provided  by  the 
Office  of  Government  Ethics  or  the 
White  House  OfHce,  the  period  of 
official  duty  time  set  aside  for  individual 
review  may  be  reduced  by  the  time 
spent  in  such  training. 

(b)  Each  new  agency  employee  who 
enters  on  duty  after  May  7, 1992,  shall, 
within  90  days  of  the  date  of  his  or  her 
entrance  on  duty,  or  on  or  before 
January  2, 1993,  whichever  is  later,  be 
provided  with  the  materials  and  time 
specified  in  paragraph  (a)  of  this  section. 

(c)  When  copies  of  the  material 
described  in  paragraph  (a)(1)  of  this 
section  are  retained  and  readily 
accessible  in  the  employee’s  immediate 
office  for  use  by  several  employees,  the 
requirement  of  paragraph  (a)(1)  of  this 
section  may  be  met  by  furnishing  each 
employee  a  copy  for  the  purpose  of 
review. 


§  2638.704  Annual  aganqf  attilcs  training. 

(a)  Annual  ethics  training.  Beginning 
in  calendar  year  1993,  and  in  every  year 
thereafter,  each  employee  identified  in 
paragraph  (b)  of  this  section  shall  be 
provided  a  minimum  of  one  hour  of 
ofHcial  duty  time  for  ethics  training 
consisting  of  a  course  the  content  of 
which  is  described  in  paragraph  (c)  of 
this  section  and  which  is  presented  in 
accordance  with  the  requirements  of 
paragraph  (d)  of  this  section. 

(b)  Employees  covered.  Executive 
branch  agency  employees  to  whom  this 
section  applies  include  all  of  the 
following: 

(1)  Employees  appointed  by  the 
President; 

(2)  Employees  employed  within  the 
Executive  OfHce  of  the  President; 

(3)  Employees  required  to  file  public 
financial  disclosure  reports  under  part 
2634  of  this  chapter; 

(4)  Employees  required  to  file 
conndential  (nonpublic)  financial 
disclosure  reports  under  subpart  D  of 
part  735  of  this  title,  and  any 
implementing  agency  regulations 
thereunder; 

(5)  Contracting  ofhcers  within  the 
meaning  of  41  U.S.C.  423(p)(4); 

(6)  Procurement  officials  within  the 
meaning  of  41  U.S.C.  423(p)(3);  and 

(7)  Other  agency  employees 
designated  by  the  head  of  the  agency  or 
his  or  her  designee  based  on  a 
determination  that  such  training  is 
desirable  in  view  of  their  particular 
official  duties. 

(c)  Course  content.  Although  the 
emphasis  and  course  content  of  annual 
agency.ethics  training  courses  may 
change  from  year  to  year,  each  training 
course  shall  include,  as  a  minimum: 

(1)  A  review  of  the  employees’ 
responsibilities  under  part  I  of  Executive 
Order  12674  and  any  supplemental 
agency  regulations  thereto.  This  review 
shall  include  examples  that  relate 
specifically  to  agency  programs  and 
operations  and  any  ethics-related, 
agency-specific  statute  or  regulatory 
restrictions  of  the  particular  agency;  and 

(2)  A  review  of  Ae  employees’ 
responsibilities  under  the  conflict  of 
interest  statutes  contained  in  18  U.S.C. 
chapter  11. 


(d)  Course  presentation.  The  training 
course  shall  be  presented  in  accordance 
with  the  following  requirements: 

(1)  Except  as  provided  in  paragraph 

(d)(2)  of  this  section,  annual  ethics 
training  shall  be  presented  verbally, 
either  in  person  or  by  recorded  means. 

A  qualiHed  individual,  as  deHned  in 

S  2638.702(a)(2)  of  this  subpart,  shall  be 
available  during  and  immediately 
following  the  presentation. 

(2)  An  agency  may  provide  annual 
ethics  training  by  means  other  than 
those  specified  in  paragraph  (d)(1)  of 
this  section  under  the  following 
circumstances: 

(i)  Where  the  designated  agency 
ethics  ofiicial,  or  his  or  her  designee,  has 
made  a  written  determination  that 
circumstances  make  it  impractical  to 
provide  training  to  a  particular 
employee  or  group  of  employees  in 
accordance  with  paragraph  (d)(1)  of  this 
section.  In  such  cases,  annual  ethics 
training  may  be  presented  by  recorded 
means,  without  ^e  presence  of  a 
qualified  individual,  or  by  means  of 
written  materials,  provided  that  a 
minimum  of  one  hour  of  official  duty 
time  is  set  aside  for  employees  to  attend 
the  presentation  or  review  written 
materials; 

(ii)  In  the  case  of  special  Government 
employees  covered  by  paragraph  (b)  of 
this  section,  an  agency  may  meet  the 
annual  training  requirement  without  the 
presence  of  a  qualified  individual  by 
presenting  the  information  verbally,  as 
through  a  recording,  by  distribution  of 
written  materials,  or  by  other  means  at 
the  agency’s  discretion;  and 

(iii)  In  the  case  of  o^icers  in  the 
uniformed  services  who  serve  on  active 
duty  for  30  or  fewer  consecutive  days 
and  who  are  covered  by  paragraph  (b) 
of  this  section,  an  agency  may  meet  the 
annual  training  requirement  without  the 
presence  of  a  qualified  individual  by 
presenting  the  information  verbally  as 
through  a  recording,  by  distribution  of 
written  materials,  or  by  other  means  at 
the  agency’s  discretion. 
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